
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



482 CALIFORNIA LAW REVIEW 

possibly, perhaps probably, running the private company out of bus- 
iness. 5 There was some hope for the plaintiff to be gathered from the 
Vicksburg case, 6 which held that the city having granted an exclusive 
franchise to a private company, the city could not itself come in and 
by constructing waterworks of its own impair the franchise rights of 
the grantee. But Mr. Justice Day pointed out that the city in 
that case had contracted with the water company in language which 
was unmistakable that the rights and privileges granted should be 
"exclusive." 

It may very well be that the State constitution ought to provide 
that a city which authorizes a company to come in and supply the in- 
habitants with water or light, ought not to despoil the company of all 
its investments by the establishment and operation of a municipal 
plant. But, it is to be noted, as regards the former section 19, no dis- 
cretion was left to the city, and the general operation of the section 
was always more onerous on the community than on the private corpor- 
ation. Nevertheless, a sense of justice would dictate to the com- 
munity that it ought to indemnify the company by purchase or other- 
wise. But obviously there is no way of coercing the public, and it is 
to be remembered, that the promoters of a private company know all 
of the infirmities that affect the corporation at the time of its birth, and 
all the risks they run of sooner or later getting into deadly competition 
with the municipality or with other no more scrupulous rivals. 

W. C. J. 

Partnership: What is Necessary to Constitute a Partnership — In 

Rogers v. Ponet, 1 decided by the District Court of Appeal for the 
Second Appellate District of California, the owner of an apartment 
house, in consideration of $1,500, transferred to one Archer a one- 
twelfth interest in the business and its equipment. It was agreed 
between them that the former should pay all of the debts of the 
business, and should have the right to sell upon making a designated 
settlement with Archer. Under these circumstances the District 
Court of Appeal intimated that no partnership was created, but that 
the transaction was simply a loan, to be repaid out of the profits. 

The case correctly states the law in refusing to make the sharing 
of profits conclusive proof of the existence of a partnership, even 
as against third persons. The contrary doctrine, announced in Grace 
v. Smith, 2 that "every man who has a share of the profits of a 



s Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. S. 258; Joplin 
v. Southwest Missouri Light Co., 191 U. S. 150; Helena Waterworks Co. 
v. Helena, 195 U. S. 383; Knoxville Water Co. v. Knoxville, 200 U. S. 22. 

« Vicksburg v. Vicksburg Watrworks Co., 202 U. S. 453. 

U6 Cal. App. Dec. 638. (April 3, 1913). 

2 2 Wm. Black, 998. 
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trade, ought to bear his share of the loss," and was therefore liable 
to third persons as a partner, enjoyed a considerable vogue both in 
England and in the United States. 3 In England it was finally over- 
thrown in 1860 by the House of Lords in the case of Cox v. Hick- 
man; 4 and it has been repudiated by most of the later cases in this 
country. 5 It is based on the theory that "if any one takes part of the 
profits, he takes a part of that fund on which the creditor of the 
trader relies for his payment;" 6 but this is essentially unsound, since 
net profits do not exist until creditors are paid. 7 

California has never adopted this "net profit doctrine" of Grace 
v. Smith. The sharing of profits is only one element to be con- 
sidered in determining whether there is an actual partnership; and 
even more important are the questions whether the losses are also 
shared and whether each of the associates is given the power of join- 
ing in the control of the business and of binding the others as their 
agent. 8 Therefore a person is not liable as a partner because of his 
right to share in the profits, when the share is merely his compensation 
under a contract of employment, 8 ' or where it is his rental under a 
contract of hiring. 10 The same considerations apply where, as in 
the principal case, money is advanced to be repaid out of the profits 
of the business; if there is no right of control on the part of the 
person advancing it, and no "joint venture," the transaction is a 
loan, and not an investment; and in the absence of some element of 
estoppel, the lender is not liable for the debts of the business. 

M. E. H. 

Possession: Right of Prior Possessor as Property. — If we under- 
stand correctly the case of Bond v. Aickley, decided by the District 
Court of Appeal for the Third Appellate District of California, it 
reaches a result which does violence to fundamental notions of the ut- 
most importance with respect to the title to land. The plaintiff sued 
the defendant, who was in possession, in the usual statutory form, 
commonly called the action to quiet title. She attempted to prove title 
by adverse possession, in which, the court very properly holds, she 
signally failed to show either a continuous actual possession or the 



sHesketh v. Blanchard, (1893), 4 East 144; Cheap v. Cramond, 
(1821), 4 B. & Aid. 663; Parker v. Canfield, (1870), 37 Conn. 250; 
Winship v. United States Bank, (1831), 5 Pet. 529, 8 L ed. 216. 

* 8 House of Lords Cas. 268. 

5 See cases collected in note, 16 L. R. A. (n. s.) 963. 

6 Grace v. Smith, supra. 

7 Eastman v. Clark, (1873), 53 N. H. 276, 16 Am. Rep. 192. 

8 Coward v. Clanton, 122 Cal. 451; Title Insurance & Trust Co. v. 
Grider, 152 Cal. 746. 

9 Robinson v. Haas, 40 Cal. 474; Stone v. Bancroft, 112 Cal. 652. 

10 Smith v. Schultz, 89 Cal. 526. 

1 16 Cal. App. Dec. 840 (May 6, 1913). 



